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1. Purpose of Report 
 
1.1 To seek approval of a revised Selective Licensing fee structure and refunds/repayments 

procedure. 

 
2. Recommendations 
 

For the reasons set out in this report, Cabinet is recommended to: 
 
2.1. Agree the revised Selective Licensing Scheme fee structure, as set out in Appendix A, will 

apply to all licensable properties that are rented out for the first time on or after the 1st 
December 2016. 

 
2.2 Agree the revised Selective Licensing Scheme refunds/repayments procedure as set out in 

Appendix B. 
 

2.3 Agree the existing fee structure, as set out in Appendix C, will apply to all licensable properties 
that were rented out for the first time before 1st December 2016 – except in exceptional 
circumstances. 
 

2.4 Delegate powers to the Head of Regeneration & Housing in exceptional circumstances to 
authorise: 
 
a) the use of the revised fee structure in Appendix A in cases where the property became 

licensable between the 1st September 2016 and the 30th November 2016; 
 

b) the awarding of discounts; 
 

c) the awarding of refunds or part refunds. 
 
 



 
3. Reasons for Recommendations and Background 
 
3.1 It is considered appropriate, at this time, to review the selective licensing fee structure and 

refunds/repayments procedure for the following reasons: 
 

- recent case law has provided clarity on some of the principles against which fees and 
charges can  be set; 

 
- the existing fee structure has been in place since the Selective Licensing scheme was first 

introduced in December 2012; 
 
- such a review is seen as good practice; 
 
- the Council’s need to deliver a balanced budget and to cover its costs in administering 

functions under Part 3 of the Housing Act 2004 relating to Selective Licensing. 
 
3.2 Part 3 of the Housing Act 2004 outlines that the Council may require the application to be 

accompanied by a fee fixed by the Council. 
 
3.3 In accordance with the Housing Act 2004 section 87 (7), the revised fee structure is based on: 
 
 a)  The staff time taken to process the application; 
 
 b)  The costs of delivering the designation, including staffing, on costs, and internal recharges. 
 
3.4 The revised fee structure has been developed on a full cost basis taking account of both the 

direct and indirect costs associated with processing, monitoring and enforcing the licenses. 
 
3.5 The Council is not permitted to make a profit from Selective Licensing and any surplus must be 

ring-fenced for use on the scheme. 
 
3.6 In developing the revised fee structure and refunds policy, officers have sought and taken into 

account Counsel’s opinion on the requirements under the Supreme Court’s ruling in the case 
of R (on the application of Hemming and Others) v Westminster City Council.  

 
3.7 The Supreme Court ruled that licensing authorities could include the costs of regulatory and 

enforcement activities in determining the licence fees to be paid by licensed operators. 
 
3.8 The costs charged for the clerical and administrative aspects must be reasonable and 

proportionate to the actual costs of those procedures. 
 
3.9 The Supreme Court has referred to the European Court of Justice (ECJ) the issue of how the 

charges were levied. The Court identified two different approaches to charging fees:  

 (a) Whereby a council charged a fee upon application (covering the costs of authorisation 
procedures) and a subsequent fee to successful applicants (covering the cost of 
administering and enforcing the framework) - the ‘type A’ approach.  

 (b) Where a council charged a single fee on application covering all costs, on the basis that 
the relevant proportion of the fee would be refunded to unsuccessful applicants – the ‘type 
B’ approach. 

 



3.10 The Court found the type A approach of charging two fees is permissible under the EU 
Services Directive but felt that the type B approach of charging a single fee was more 
problematic. The Court felt that it remained unclear whether including all costs upfront counted 
as a charge incurred from the application, which is contrary to the Services Directive. 

3.11 With this in mind and having regard to Counsel’s opinion the revised fee structure follows the 
type A approach in charging i) an “Application fee” to cover costs which include the initial set 
up of the scheme, the development, determination and production of policies and procedures, 
the administration and management of the scheme, provision of advice and guidance and 
material for the website and on-costs; and ii) an “Annual” fee to cover costs including 
compliance, monitoring, enforcement activities and additional inspections. 

 
3.12 The revised structure looks to reward/discount landlords who comply in a timely manner and 

looks to recoup additional costs where landlords fail to come forward during the licensing 
timescales or provide incomplete applications which require additional work from the team. 

 
4. Alternative Options considered and Reasons for Rejection 
 
4.1 To propose no changes to the existing fee structure. 
 
4.2 This is not recommended as the new structure looks to secure improvements to the 

management and administration of the existing scheme. 

 
5. Consultations 
 
5.1 Members of Hyndburn’s Private Landlord Liaison Group have had the opportunity to comment 

on the proposed revised fee structure for the remainder of the current designation. It was 
discussed as an agenda item at the most recent Liaison Group on 16 February 2017 and 
consequently via the circulation of the proposals in a document via email following the meeting. 
The only feedback received by the Council was through the liaison group meeting where 
members indicated that they were supportive of the proposal and did not have any objections. 
However they mentioned that the Council should be mindful of complaints from landlords who 
had only rented out properties for 2/3 years of the scheme and would not be receiving a 
discount / refund under the proposed revised fee structure. 

 
6. Implications 
 

Financial implications (including 
any future financial commitments 
for the Council) 
 

It is necessary for the Council to deliver a 
balanced budget and cover the costs of 
providing this service.  
The revised fee structure, attached to this 
report as Appendix A, will enable the Council to 
recover its costs in administering the selective 
licensing scheme. 
The Authority is not permitted to make a profit 
from Selective Licensing and any surplus must 
be ring-fenced for use on the scheme.  
The total required budget for the existing 
Selective Licensing Area over the 5 year period 
from 1st December 2012 to 30th November 
2017 is £ 1,208,675.90. 
As at 31 January 2017:£1,034,216 of income 
had been received and £1,049,059 had been 



spent in administering the scheme. 
The projected total net income generated by 
the existing scheme to the 30 November 
2017(when the 5 year scheme comes to an 
end) is £1,210,000.00. This is based upon 
estimates of activity levels, provision for bad 
debts and the projected level of refunds.  

 

Legal and human rights 
implications 
 

The recommendations are not at variance with 
the Human Rights Act 1998 and are unlikely to 
result in any adverse Human Rights Act 
implications. The recommendations are in line 
with current legal procedures laid down in 
relevant housing legislation and take into 
consideration the provisions of the EU Services 
Directive and the implications of the Hemming 
case judgement. 

Assessment of risk 
 

The risk of challenge has been mitigated by 
receipt of Counsel’s opinion. 
The revised fee structure and refunds/repayments 
procedure have been developed taking this 
advice into account. 

Equality and diversity implications 
A Customer First Analysis should be 
completed in relation to policy 
decisions and should be attached as 
an appendix to the report.  
 

There are no equality and diversity implications 
arising from the proposals. 

 
7. Local Government (Access to Information) Act 1985: 

List of Background Papers  
 
7.1 None. 
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